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Corsin Bisaz, Zurich1

Appropriate Allocation of Authority  
in Diverse Democracies

The Boundary Problem of Democratic Theory, Societal Diversity,  

and Subsidiarity

AbstrAct: By and large, it is argued that political decisions in a democracy derive their le-
gitimacy from the demos, the democratic people, through a qualified and fair (democratic) 
procedure. However, the demos cannot be seen as a natural given and its legitimate de-
limitation has recently become an issue of much debate. This essay supports and defends 
the view that a demos cannot be ‘generally legitimate,’ but only with regard to a specific 
issue. In consequence, the appropriate allocation of authority will be shown to constitute a 
necessary precondition of democratically legitimate decisions and should thus be seriously 
considered in a democracy. As a pragmatic approach, this article introduces subsidiarity 
as a general principle to guide the appropriate allocation of authority in the real world, be 
it within, between or beyond states.

Introduction

Who should have the authority to decide a specific political question in order for the 
decision to be considered democratically legitimate? When a political decision in a 
democracy is made in an inclusive manner, through free and fair procedures, affecting 
its citizens only, and which is not in conflict with their fundamental rights, theorists of 
democracy typically deem the decision as legitimate. But would this still be the case 
if it turned out that this democratic state had just annexed another democratic state 
with a much lower population, or when the people of this state are deciding whether 
the language of one of its small minorities must only be written in the Cyrillic alphabet 
instead of the Latin alphabet? The main argument put forth in this article is that there 
are normative reasons for a democrat to reject claims that such decisions are demo-
cratically legitimate. Instead, I contend that such decisions cannot possess democratic 
legitimacy regardless of who is deciding on what and that the appropriate allocation of 
authority2 is a conditio sine qua non for democratic legitimacy. 

1 The author would like to thank Romedi Arquint, Andreas Auer, Fernando Mendez, Maria A. Orchard, 

Nenad Stojanovic, and Yanina Welp for their insightful suggestions and participation in lively and 

invaluable discussions.

2 ‘Authority’ is used in this article in a normative sense, as a moral right to rule on a certain issue and 
requiring compliance by a certain group of people. Accordingly, the ‘allocation of authority’ tackles the 
question of who shall be competent to decide a specific issue and for whom. ‘Appropriate’ thereby 
denotes that there are (normative) reasons to believe that the allocation of authority is correct. ‘Ap-
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My main argument is structured as follows: (1) Democratic decisions derive their 
legitimacy from the members of the decision-making collective (the polity); (2) demo-
cratic legitimacy3 depends on the issue to decide upon; (3) polities can be appropriate 
or not for making certain political decisions; (4) an inappropriate choice of the polity 
(inappropriate allocation of authority) leads to illegitimate decisions; it thus follows that 
(5) appropriate allocation of authority is a conditio sine qua non for the legitimacy of 
democratic decisions. The argument will unfold along these lines and, in conclusion, I 
will introduce subsidiarity as a guiding principle for the appropriate allocation of authority.

Let us start with the conceptual distinction between authority and justice which I 
deem crucial for our discussion: Waldron claims that “we must ask: who is to have 
the power to make decisions, or by what processes are decisions to be taken, on the 
practical issues that the competing theories of justice and rights purport to address?”4 
In adducing that theory of authority and theory of justice cover two different sets of 
questions, Waldron refers to what he calls the “paradox in the theory of authority.”5 He 
presents the paradox by showing that a citizen can prefer policy A, but still insist that 
policy B is pursued as it is the choice preferred by the majority. In other words, what a 
person considers to be the right choice (theory of justice/rights) is logically different from 
what this person thinks should be done (theory of authority). Waldron rightly divides the 
topic of authority even further into two sets of questions, one on the entity (who?) and 
the other on the procedure (how?). Whereas most philosophers, including Waldron, 
have focused on the theory of justice/rights and on the procedural side of the theory 
of authority, the focus here will lie on which entity (who?) should have the authority to 
decide. My claim is that the correct answer to this question is a precondition for both 
the theory of justice as well as the procedural side of the theory of authority. 

A. Democratic Legitimacy is Derived from the Members of its Polity

Before delving into the substance of this claim, an initial qualification must be made. 
Democracy in this discussion is not of purely instrumental value for political legitimacy,6 
but includes the democratic procedure as a source of legitimacy for its decisions. Two 
arguments are prevailing: first, if citizens are to be considered free and politically equal 
agents, they need to have an equal say on political issues, and democratic procedures 
therefore need to satisfy the principle of political equality of citizens. Second, self-
government is a value in itself, and the political subjugation of a people is immoral. 

propriate allocation of authority’ and the ‘boundary problem’ refer to the same phenomenon, but take 
a different angle on it. As will be shown, the ‘boundary problem’ gives people reasons to raise the 
polity objection against the democratic legitimacy of a political decision; instead, the ‘appropriate al-
location of authority’ refers to approaches designed to avoid the boundary problem.

3 I use ‘democratic legitimacy’ in a normative sense, meaning what Peter describes as giving “people 
a binding reason to support or not to challenge democratic institutions and the resulting decisions.” 

Fabienne Peter, Democratic Legitimacy, 2009, 56
4 Jeremy Waldron, A Right-Based Critique of Constitutional Rights, OJLS 13 (1993), 32
5 He bases it on Wollheim’s paradox, see Waldron (note 4), 32 f.; and Jeremy Waldron, Law and Dis-

agreement, 1999, 246.
6 E. g. Arneson (Richard J. Arneson, Defending the Purely Instrumental Account of Democratic Legiti-

macy, JPP 11 (2003), 122–132) and Wall (Steven Wall, Democracy and Equality, The Philosophical 

Quarterly 57 (2007), 416–438) have taken such an approach. In general, it seems problematic for 
any democrat to think of political legitimacy as being disconnected from the question of who has a 

say (the authority) in a state. For a critical discussion, see Peter (note 3), 62 ff.; and Jeremy Waldron, 
Theoretical Foundations of Liberalism, The Philosophical Quarterly 37 (1987), 143 f.
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While the first argument is mainly individualistic, the second can be either collectivist or 
again derivative from the polity’s members.7 But if democracy is what I contend it to be, 
that at the very least it is also a theory of authority8 and not only a theory on the justice 
of decisions, it is hard to entertain any possibility other than to base the claim of the 
legitimacy of its decisions on the (members of its) polity and is thus “self-referential.”9

B. Appropriateness of Polities – Who and What

Thus far, I have argued that (1) democratic decisions derive their legitimacy from the 
members of the decision-making collective (the polity). In the following, I aim to estab-
lish that (2) democratic legitimacy depends on the issue to be decided on and that (3) 
polities can be appropriate or not for making certain political decisions.

How should a democrat tackle the question of who should legitimately have the 
authority to make decisions on a certain issue? Of course, the answer of every demo-
crat is quite straightforward: “the people!” This is after all what demos in democracy 
indicates, that it is neither a king nor a societal class nor any other group of people, 
but rather all members of the state. However, the problem remains when asking who 
should be considered members of the state, or what group of people should be viewed 
as constituting a polity to which a democratic system shall be applied.10 The paradox 
known as the ‘boundary problem’ is that a people is needed in order to democratically 
establish a polity, but without a democratic polity there is no people. This has already 
been illustrated by Rousseau in The Social Contract11 and has received much scholarly 
attention in recent years.12 By and large, political theorists have taken the polity as a 

 7 As an example of an individualist conception of self-government, it could in a Razian understanding 
be seen as joint interest of a number of individuals justifying the imposition of duties upon others, 

whereas the interest of each one of these individuals by itself would not provide the necessary justi-

fication. Cf. Joseph Raz, The Morality of Freedom, 1986, 207 ff.
 8 Arrhenius claims that we best understand democracy as a theory of just distribution of influence Gus-

taf Arrhenius, The Boundary Problem in Democratic Theory, in: Democracy Unbound, ed. F. Ters-

man, 2005, 17. This does not seem particularly convincing; in fact, in the influence approach there 
could be a ‘democratic monarch’: a benign monarch allowing every citizen to influence his decisions 
in line with such a theory. In my view, this would be a contradiction in terms, since democracy does 

not give an answer to who ‘influences’ its decisions, but who has the authority to decide.
 9 Arash Abizadeh, On the Demos and Its Kin, APSR 106 (2012), 874
10 There is considerable literature on the ‘constituent authority’ on which a constitution is based; gener-

ally, where ‘the people’ is considered to be the ‘constituent authority’ from which a large part of the 
legitimacy of the constitution is thought to derive, the same problem arises. Cf. e. g. Andreas Kalyvas, 

Popular Sovereignty, Democracy, and the Constituent Power, Constellations 12 (2005), 223–244; 
and Richard Kay, Constituent Authority, American Journal of Comparative Law 59 (2011), 715–761.

11 Jean-Jacques Rousseau, The Social Contract and Discourses, 1923, 62

12 See e. g. Abizadeh (note 9); Margaret Canovan, The People, 2005, 110 f.; Robert A. Dahl, Democ-

racy and Its Critics, 1989, 193 ff.; Bonnie Honig, Between Decision and Deliberation: Political Para-

dox in Democratic Theory, APSR 101 (2007), 1–17; Alan Keenan, Democracy in Question, 2003; 
David Miller, Democracy‘s Domain, P&PA 37 (2009), 201–228; Chantal Mouffe, Carl Schmitt and 
the Paradox of Liberal Democracy, Canadian Journal of Law and Jurisprudence 10 (1997), 21–33; 
Sofia Näsström, The Legitimacy of the People, PT 35 (2007), 624–658; David Owen, Constituting 
the Polity, Constituting the Demos, Ethics & Global Politics 5 (2012), 129–152; A. John Simmons, 
Democratic Authority and the Boundary Problem, Ratio Juris 26 (2013), 326–357; Charles Taylor, 
Democratic Exclusion (and its Remedies?), in: Multiculturalism, Liberalism and Democracy, ed. R. 

Bhargava/A.K. Bagchi/R. Sudarshan, 1999, 138–163; Frederick G. Whelan, Prologue: Democratic 
Theory and the Boundary Problem, in: Liberal Democracy, ed. J.R. Pennock/J.W. Chapman, 1983, 
13–47. Like Simmons, I deem the boundary problem to be more fundamental than most of these 
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given and started their discussion from the point of its existence;13 however, proceed-
ing in such a manner implies that the polity has no relevance for political legitimacy.14 

Two Versions of the Polity Objection

Conceptualizations of democratic legitimacy typically focus on the how (the procedural 
aspect), but ignore the who (the people who can be considered to legitimately constitute 
the demos) and the what (the issues on which a democratically made decision can 
be claimed to be legitimate). Put differently, they usually ignore the appropriateness 
of the polity to which a (democratic) procedure is being applied.15 In consequence, 
democratic legitimacy becomes susceptible to what I will call the polity objection, 
which asserts that a procedure’s (the how’s) ability to create legitimacy fails when the 
relevant domain and/or scope of the polity is inappropriate. Imagine someone saying: 
“Yes, the political procedure was fair, we may even agree with the outcome, but we 
do not accept the decision because the people who took this decision have no right 
to decide on the issue!”16

As the different conceptualizations of political legitimacy presuppose the polity and 
therefore do not provide normative arguments against the polity objection, the ques-
tion may be raised whether the polity objection is a normative claim on political legiti-
macy at all. Hence, we will need to establish if a polity as such (all other things being 
equal) could reasonably be considered appropriate or not. The legitimacy questioned 
by the polity objection can be connected with two conceptually independent but very 
closely connected17 issues: the domain and the scope of a polity. Whereas domain 
refers to the circle of people who have the authority to decide a certain issue, scope 
refers to the issues that a polity can decide on. Examples of domains are the citizens 
of a municipality, a district, a state or a federation; the scope includes single narrow 
issues like the renovation of a public building or the question of whether to become 
an independent state.18

Two versions of the polity objection can be distinguished. First, in an absolute ver-
sion, the legitimacy of a government and its rules is rejected not for procedural reasons 
(condition 1) nor for reason of the government‘s policies and laws (condition 2), but 

authors who treat it as mainly affecting persons whose franchise may be questioned; in fact, it is 
also about “why even those who are granted the right to vote are subsequently bound to comply with 

democratically authored decisions” as the “democratic procedures are not naturally authoritative.” 

Simmons (note 12), 339 f.
13 This is also true for contemporary theorists of the contractualist tradition who often focus on what 

has been called ‘public reason’ or ‘deliberation’. With regard to the procedural approach to political 
legitimacy, the problem from a polity perspective is that it is only concerned with the how aspect of 

authority, but leaves aside or simply assumes the who aspect. Rawls is particularly clear on this point 

as his discussion in Political Liberalism takes a “closed” society as the basis where its “members 

enter it only by birth and leave it only by death.” (John Rawls, Political Liberalism, 2005, 12 and 135 f.; 
cf. also John Rawls, A Theory of Justice, 2005, 13.) The polity objection potentially poses a serious 

threat to this and possible other approaches since it claims that the fairness of the procedure is ir-

relevant if the polity to which it is being applied is itself biased and thus illegitimate.

14 For a critical discussion of the exclusion of ‘the people’ from legitimacy considerations with reference 
to ‘historical facts’, see Näsström (note 12).

15 Cf. Whelan (note 12).
16 Cf. also Taylor (note 12), 141.
17 Cf. also Dahl (note 12), 195.
18 See loc. cit.
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simply because the will to constitute a whole is nonexistent, at least for a part of the 
entity, and the existence of the polity is thus denied. Of course, reasons connected with 
procedures and outcomes may have triggered the separatist claims, but the situation 
cannot be resolved by changing such procedures or outcomes. Claims of separatists 
for the independence of a part of a state are examples of the absolute polity objection.

A second version is the functional polity objection, which does not reject the le-
gitimacy of the political authority of a government altogether, but only with regard to 
certain issues. That is, it claims that the domain or scope of the polity is inappropriate 
with regard to issue X and not that the polity is inappropriate in general. Think of the 
previously mentioned scenario where a minority claims that the whole population is an 
inappropriate polity to decide the question of whether the Cyrillic instead of the Latin 
alphabet shall become mandatory for their written minority language. Admittedly, it 
may seem more fitting to discuss this scenario under the title of “(political) autonomy.” 
However, if neither procedural (condition 1) nor outcome related (condition 2) adjust-
ments could satisfy the claims of the functional polity objection, the same rationale is 
at stake and poses largely the same normative problems as in the absolute version of 
the polity objection.19 Indeed, what both versions of the polity objection have in com-
mon is that they question the legitimacy of a polity to which democratic procedures 
are applied either generally or with regard to specific issues.20 

In the following, the aim is to identify the reasons why the choice of a polity raises 
questions of justice, disregarding the polity’s just political procedures and outcomes. 
Objections may be raised that this discussion lacks relevance as polities have no such 
choice in real life; however, although polities are typically relatively stable, they can 
be changed. More importantly, where there is a multilevel (federal) governance sys-
tem, the allocation of an issue to such a level is exactly the type of polity choice that 
could be challenged by the polity objection. Again, from a philosophical point of view, 
this discussion of the normativity of the polity objection is valuable since it discloses 
fundamental issues relevant to the allocation of authority as well as to the legitimacy 
of democratic decisions.

Of Friends, Foes, and Unity

Although contractualists have not focused on what would be an appropriate or ‘legiti-
mate’ polity,21 some of them have nevertheless raised important issues in this regard. 
Rousseau, for example, worried about the difficulties that could arise from a polity 

19 This, however, is not to say that there is no fundamental difference between claims to a broad legal 

right to secession in international law for all types of groups and claims by some groups to intra-

state autonomy. Cf. also Allen Buchanan, Uncoupling Secession from Nationalism and Intrastate 

Autonomy, in: Negotiating Self-Determination, ed. H. Hannum/E.F. Babbitt, 2006, 81–114.
20 The polity objection is not to be confused with, or at least reduced to, a claim to secession; although 

a claim to secession as a topic of political philosophy raises some of the same questions and is thus 

closely connected to what is at stake here. However, normatively, the problem discussed here is on 

a more fundamental level as it is not restricted to cases where borders (state or substate) are being 
challenged, but to any issue which is approached democratically as any democratic decision can be 

seen as having its appropriate polity which could in turn be challenged (see section C).
21 There are many difficulties with contractualism in general, but we do not need to delve into that 

discussion here. (See e. g. Patrick Riley, Will and Political Legitimacy, 1982; and A. John Simmons, 
Moral Principles and Political Obligations, 1979, 57 ff.) Nevertheless, some shortcomings of contrac-

tualism are illustrative for the importance of the polity regarding the how and its ignorance as to the 

question of who. Cf. Whelan (note 12), 24 f. 
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whose members lacked a fellow-feeling. In consequence, he pleaded for small homo-
geneous entities to apply his ideas to since he contended that a small group of people 
with common interests was best suited to make decisions for the well-being of all and 
to make people care about their common goals instead of only their individual ones.22

The homogeneity of ‘the people’ constituting the self-governing demos is a quality 
that gained prominence during the 19th century with the rise of nationalism and racism. 
However, whereas the homogeneity envisaged by Rousseau was based on the will 
of contracting individuals, the nationalist/racist homogeneity was a biological trait of 
an ethnos while the will/consent of the individual people was largely irrelevant.23 Also 
Schmitt took a radical position with regard to the homogeneity requirement of the people, 
contending that “[i]f the assumption of an indivisible, national commonality is no longer 
tenable, then the abstract, empty functionalism of pure mathematical majority deter-
minations is the opposite of neutrality and objectivity. It is only the quantitatively larger 
or smaller, forced subordination of the defeated and, therefore, suppressed minority.”24

Where a society is split into factions which regard each other as foes, maybe even 
going so far as to deny each other’s political equality, it is in fact difficult to see the basis 
for applying the majority decision to reach common decisions. “[I]f there is no demos,” 
Weiler writes, “there can be no democracy. […] A demos, a people, cannot after all be a 
bunch of strangers.”25 And Taylor as well argues that the legitimacy principle of popular 
sovereignty can only be effective via the appeal to a strong collective agency.26 Basic 
consent to resolve political issues together and the acceptance of each other’s political 
equality is thus needed in order to facilitate legitimate decisions. Hence, the estab-
lishment of the polity can be appropriate or inappropriate in that it renders democratic 
legitimacy possible or impossible.27 This also seems to be a reason why contractualists 
demand consent for the creation of a polity: majority decision as the rule of the game 
requires at least an initial justification by all those who participate in the game.

But does it follow that the demos, the democratic polity, is a monolithic all-encom-
passing entity that remains stable over time? Although most philosophers seem to 
understand it in such a way, serious skepticism remains. Admittedly, majority deci-
sion presumes equality of votes, at the very least in quality if not in weight as well.28 
Equality, however, is restricted to specific issues. ‘Equal’ is not ‘same’ and equal things 
are not entirely the same, they are only the same with regard to some trait. Political 
equality is thus not absolute; it can be defined narrowly or broadly, including more or 

22 This is a highly debated issue of Rousseau’s political philosophy and there are many contradicting 
understandings of it. Cf. e. g. William Thomas Jones, Rousseau‘s General Will and the Problem of 
Consent, Journal of the History of Philosophy 25 (1987), 105–130.

23 For an early and forceful rejection of homogeneity ideas, see James Madison, Federalist No. 10, The 

Federalist (ed. G.W. Carey/J. McClellan), 2001, 88–93.
24 Carl Schmitt, Legality and Legitimacy, 2007, 28
25 Joseph H. H. Weiler, The Constitution of Europe, 2002, 337
26 Taylor (note 12), 141
27 The “all-subjected principle” that claims “that all those subjected to the exercise of political power be 

included in the demos”, recently defended by Abizadeh (note 9), 878 ff., fails to take this basic con-

sent of the members of a society into account and is thus unable to respond to the polity objection.

28 Brighouse and Fleurbaey propose to “replace the principle of equality by a principle of proportionality” 

to allocate “power” relatively to the people’s stakes in the decision (Harry Brighouse/Marc Fleurbaey, 
Democracy and Proportionality, JPP 18 (2010), 137). There is no need to replace the principle of 
equality (and I doubt that a theory of justice is even thinkable without it). It seems to me that it is the 
replacement of numerical equality by proportional equality that they actually envisage, as they prob-

ably would want to see the principle of proportionality applied equally to every polity member. I thus 

take equality conceptually to include the possibility to reflect proportionality considerations.
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less aspects. Political equality thus begs the questions of who should be regarded as 
politically equal and what should be part of the politics to which the equality principle, 
and majority decision, shall apply. A coterie of people may look at others as foes and 
never accept their equality with regard to say cultural issues, but still consent to this 
bunch of strangers being accepted as equals in order to agree on some principles so 
as to enable trade with them; but would it be correct to call them a demos? I would say 
so, if the two groups institutionalize an authoritative common procedure, a jurisdiction, 
in order to decide on trade issues concerning their members. In fact, it is this procedure 
that legally establishes the demos, the demos is the group of people who hold politi-
cal rights to decide on an issue.29 The idea of a demos therefore excludes neither the 
possibility that there is more than one demos at a particular time nor that a person may 
belong to different ones at the same time. Furthermore, the demos is not a given that 
cannot change over time. This is also why the choice given by contractualists between 
individualistic autarchy and the joining of the one and only social contract radically and 
problematically reduces the choices theoretically available to individuals.30

Polities and Issues

Based on the notion of politically equal citizens, decisions in a democracy are classi-
cally made by majority decision.31 Some authors have argued that majority decision 
is morally superior to any other procedure.32 If one agrees or not with such a view, 
the question remains whether majority decision is appropriate in every case, that is, 
notwithstanding what is at stake and who is involved. In the following, I will argue that 
there are reasons to hold that it is not.33

In fact, there is broad acceptance among liberals that human rights cannot be 
breached by a political society’s decision as they belong to the rules of the game34 – 
but there are arguably many more. Think of the legality principle, the demos cannot act 

29 Cf. Hans Kelsen, Vom Wesen und Wert der Demokratie, 1929, 16 f.

30 Even if we agree with contractualists that people are generally rational and that rationality does not 

leave them any option other than to join a social contract, we could consider the possibility for people 

to join different social contracts. Moreover, although Locke argued that ongoing consent was gener-

ally needed, he constructed it in such a way that a non-consenting person would basically have to 

leave the territory of the formerly established state and join another Body Politick; (cf. John Locke, 
Two Treatises of Government, 2003, 347 f.) that is, the Body Politick was obviously fixed territorially 
and ongoing consent was challenging only the position of the person as a citizen of that state, but 

not the boundaries of the state or even the state as such.

31 Decision-making by consent shall be ignored for it is practically inapplicable.

32 Recently, Waldron has claimed that “better than any other rule, MD [majority decision] is neutral as 

between the contested outcomes, treats participants equally, and gives each expressed opinion the 

greatest weight possible compatible with giving equal weight to all opinions.” Jeremy Waldron, The 
Core of the Case against Judicial Review, The Yale Law Journal 115 (2006), 1346; cf. also Dahl (note 
12); Kenneth O. May, A Set of Independent Necessary and Sufficient Conditions for Simple Majority 
Decision, Econometrica 20 (1952), 680–684.

33 Cf. also Ronald Dworkin, Response, Boston University Law Review 90 (2010), 1085 f.; Peter (note 
3); and Ben Saunders, Why Majority Rule Cannot Be Based only on Procedural Equality, Ratio Juris 

23 (2010), 113‐122. Waldron accepts that majority decision would be inappropriate “to use in regard 

to first-order issues of justice” Waldron (note 32), 1388, Fn. 112; and Jeremy Waldron, A Majority 
in the Lifeboat, Boston University Law Review 90 (2010), 1043–1057); however, he questions the 
relevance of this point for the discussion of the appropriateness of majority decision as a democratic 

means. See Waldron (note 33), 1050.
34 Note, however, that there is ample room for interpretation of what human rights actually entail.

66 Corsin Bisaz



Urh e b e rre ch t lich  ge sch ü tzte s Ma te ria l.  Je d e  Ve rw e rtu n g a u ß e rh a lb  d e r e n ge n   
Gre n ze n  d e s Urh e b e rre ch tsge se tze s ist  u n zu lä ssig u n d  st ra fb a r.   

Da s gilt  in sb e son d e re  fü r Ve rvie lfä lt igu n ge n ,  Üb e rse tzu n ge n ,  Mikrove rfilm u n ge n  
u n d  d ie  Ein sp e ich e ru n g u n d  Ve ra rb e itu n ge n  in  e le kt ron isch e n  Syste m e n .  

©  Fra n z Ste in e r Ve rla g,  Stu t tga rt  20 15

contrary to the legal rules it has established to regulate its actions. During the times 
of Locke and Rousseau, it was also largely accepted by political philosophers that 
the rights of an individual could only be restricted in the name of the common good;35 
moreover, Rousseau argued that the volontée générale is by definition restricted to 
general issues.36 Again, the contractualists’ approach is instructive: the ‘rules of the 
game’ must be thought of as what individuals would have reasonably consented to.

We need not elaborate on this any further here. These few examples suggest that 
there is reason to believe that the what is relevant and thus a consideration with regard 
to democratic legitimacy. Indeed, it seems unreasonable to claim that a majority deci-
sion taken by the people can produce legitimate outcomes when deciding on issues 
pertaining to the personal sphere or issues that are to be decided in application of 
binding law (these are questions of the appropriate scope of democracy37). In these 
cases, I deem the allocation of authority as inappropriate.

The All-Affected Principle

Additionally, it is worth considering the ‘all-affected (interests) principle’ that was intro-
duced in the context of finding an ideal polity.38 Originally, the idea that “what touches 
all ought to be considered and approved by all” was expressed in the Justinian Code 
in the 6th century.39 For some, it expresses an essential feature of democracy.40 Dahl 
called it the “very likely […] best general principle of inclusion that you are likely to 
find.”41 However, while the affectedness principle is popular, it is a rather blurry concept 
on which to base the definition of a polity.42 More importantly, as different scholars have 
pointed out, the fact that someone’s interests are affected does not intrinsically ground 
a political right to a say in the decision-making process, but rather a moral right to due 
consideration.43

Hence, this principle is unable to establish or justify a legitimate polity by itself – but, 
if formulated in a viably concrete way, it nevertheless raises two important issues.44 

35 Rousseau (note 11), 54; cf. also § 131 of the Second Treatise by Locke (note 30), 353; and Book XIX, 
Chapter XIV of Montesquieu’s The Spirit of Laws, The Complete Works of M. de Montesquieu (ed. 
T. Evans), 1777, 412 f.

36 Rousseau (note 11), 54
37 Please note that these are situations that do not merely reflect factual limits but rather normative lim-

its of authority, which are independent of the factual feasibility. An example for a merely factual limit 

would be a political decision by the government to change the side of the road that persons drive on 

for all the streets of the state as of the next morning. For factual reasons this would not be possible, 

however, this impossibility has no normative implications with regard to the domain and scope of 

democracy.

38 Recent discussions of the principle include Robert E. Goodin, Enfranchising All Affected Interests, 
and Its Alternatives, P&PA 35 (2007), 40‐68; Sofia Näsström, The Challenge of the All-Affected Prin-

ciple, Political Studies 59 (2011), 116‐134; Owen (note 12); cf. also Whelan (note 12).
39 Cod. 5.59.5.2: “quod omnes tangit, omnibus tractari et approbari debet” as cited by Mark E. Warren, 

Voting with Your Feet, APSR 105 (2011), 687.
40 E. g., Arrhenius (note 8), 20.
41 Robert A. Dahl, After the Revolution?, 1990, 49
42 For a critical discussion see Miller (note 12), 214 ff.; and Saunders (note 33).
43 Abizadeh (note 9), 878; see also Rainer Bauböck, Global Justice, Freedom of Movement and Demo-

cratic Citizenship, European Journal of Sociology 50 (2009), 15; Ludvig Beckman, The Frontiers of 

Democracy, 2009, 46 f.; and Owen (note 12), 140 ff.
44 Owen provides a very useful discussion and conceptualization of the principle. He provides the fol-

lowing definition: “All whose legitimate interests can be reasonably foreseen to be actually affected 
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First and foremost, the all-affected principle reveals that if we are to consider a pol-
ity’s legitimacy, this would have to be done with regard to a specific question.45 Most 
philosophers discussing political legitimacy would thus fail if they perceive a polity to 
be legitimate independent of the issues at stake. That this causes problems in terms 
of practicability does not change its normative force.46 Second, it draws our attention 
to a central claim of democracy: that there should be as great an overlap as possible 
between the ones governed and the ones governing. In other words, where political 
decisions are taken on issues affecting people who are not participating in the decision-
making process, there is a prima facie reason to question the decision’s legitimacy.

However, I am well aware of the limitations of this principle. It is a common fea-
ture of a political society that its decisions affect some more than others, and that the 
participation of the community members most affected is often close to zero in such 
decision-making processes. This is where the appeal of the contractualists’ approach 
lies: as a citizen sometimes you win and sometimes you lose, but as long as the game 
is played by the rules you have subscribed to, you cannot assert that you were treated 
unfairly. The challenge, however, is that what is covered by the rules of the game and 
what is part of the game is rarely spelled out in detail.

Imagine a scenario, the Written Language case, where a linguistic community in 
the state of Utopia, the Separasians, claims the authority to decide whether they want 
a common written language or to go on using several different ones.47 Imagine that the 
Separasians are divided on the issue whereas, for financial reasons, the majoritarian 
Utopians strongly support the introduction of such a common written language. Hence, 
the choice of polity can predetermine the outcome. With regard to the affectedness 
mentioned earlier, two points need to be made. First, there can be no doubt that the 
question of introducing a common Separasian written language will affect Separasians 
first and foremost. However, second, there is a financial dimension which requires ex-
amination as well: if the Utopians would have to pay for this decision, then they would 
also have to be considered as affected. In other words, the costs of this decision cannot 
be ignored in the discussion of affectedness. Still, the question whether something is 
to be done is different from and comes prior to the question of what costs it involves.

As it is the Separasians’ language that is at stake, it seems obvious that the affect-
edness of the Separasians by this decision is substantially stronger than it is for the 
other Utopians. Moreover, they would also have to decide if they would be willing to 
spend more money if the other Utopians were unwilling to cover the associated costs. 
The affectedness criterion gives Separasians a rather strong (normative!) prima facie 
reason to decide the issue by themselves; put differently, a decision by the supposedly 
vast majority of Utopians on this issue would arguably be inappropriate.48

by a choice between any of the range of plausible options open to the polity should have their legiti-

mate interests impartially taken into account in the decision-making process.” Owen (note 12), 148
45 This insight gets lost when not only the all-affected but also all the non-affected are included in a 

decision-making. For a criticism of Goodin’s approach in this regard, see Ben Saunders, Defining the 
Demos, Politics, Philosophy & Economics 11 (2012), 280–301, 5 ff.

46 See Arrhenius (note 8), 21 f.; but cf. Goodin (note 38), 57; and Whelan (note 12), 19.
47 Here, I draw on the Swiss case of the Rhaeto-Romanic minority in the canton of Grisons. The 

Rhaeto-Romanic language consists of five dialects with a written language each. In order to have 
a common written language, an artificial one has been created. The problem now, however, is that 
there are strong movements within this minority against the introduction or further promotion of this 

common written language and that there is no predetermined polity which seems adequate to au-

thoritatively deciding this question.

48 Please note that this argumentation with the all-affected principle is not to establish the polity as 

such. The polities are already defined or at least definable independent of the affectedness criterion. 
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This evaluation may well be challenged though. Why should we, for example, think 
that affectedness in this case is important while it is not in another case? Take the intro-
duction of a bill prohibiting hare coursing. Should it not be the hunters who engage in 
hare coursing (and arguably the hares), and therefore those most affected by the law, 
who decide on this matter? The answer is in my mind connected to what the particular 
society defines as the common good. But why should the common good trump the will 
of the hunters while the decision on the written Separasian language is detached from 
the common good argumentation of the Utopians? Affectedness alone does not answer 
this query. At this point, I imagine that the answer would have to lie in the rules of the 
game: did the Separasians subscribe to a rule that integrated questions of language 
into the game? As previously illustrated, the answer to this question will most likely be 
hypothetical and we will then need to introduce additional criteria, according to which 
issues can either be considered as part of the rules or an element of the game. What 
we would need is not simply a theory of justice and a theory of authority as Waldron 
claimed, but also a theory of appropriate allocation of authority.49 

Let us briefly discuss an absolute polity objection scenario, the Independence Case, 
where Separasia, a faction of Utopia, claims independence from Utopia. Is the situation 
the same as in the Written Language Case? I propose that it is not: the independence 
claim in principle is not a better reflection of the affectedness of a community as it is 
an all-or-nothing claim. Indeed, when viewed through the lens of the all-affected prin-
ciple, there are two polities claiming absolute authority, both of which also disregard 
the issues at stake. In states divided by factions regarding each other as foes and thus 
lacking the basic consent to be a polity and solve political issues together, majority 
decisions are of questionable legitimacy and we enter a normative gray area. In con-
sequence, the Independence Case represents a situation where political legitimacy is 
nearly impossible to reach.50

However, there may be some situations where an absolute polity objection could 
have normative force. To demonstrate this, let us consider a variation: the Annexation 
Case. Imagine that Separasia was in fact sovereign and proud to be until one day 
it was annexed by Utopia claiming that the annexation was not problematic as they 
would ensure democratic participation rights to the inhabitants of Separasia, as new 
and completely equal citizens of Utopia. Admittedly, the annexation would clearly con-
stitute an illegal act under contemporary international law. However, even if it did not, 
from a democratic theory point of view, there is a legitimacy problem in this scenario: 
can citizenship with full democratic participation rights in the new polity, perfect pro-
cedures and so on be a substitute for the Separasian citizen who lost his or her share 
of sovereignty? Is the Separasian complaint about a lack of legitimacy in democratic 
decisions, disregarding procedures and their outcome, not somehow justified? It seems 
quite clear to me that it is, but the reasons behind it still remain blurred and would have 
to lie outside the scope of most contemporary theories on democratic legitimacy. Also 
the all-affected principle is of no help in solving this puzzle, which will be addressed 
later in section D.

The all-affected principle is used to evaluate the two polities’ appropriateness to be used for deciding 
this specific question.

49 See Section D.

50 However, where two polities exist already and there are sub-entities which would prefer to belong to 

the other polity, the use of referendums allowing these municipalities to shift polity can help to en-

hance the legitimacy of the polities. That this is not only theory, but also applied in reality, can be seen 

for example in the 1920 Schleswig case or the 1974 Jura case. For a general discussion, see e. g. 
Jean A. Laponce, Turning Votes into Boundaries, Political Geography 23 (2004), 169–183, 169 ff.
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C.  Inappropriate Allocation of Authority Renders Democratic Legitimacy  
Impossible

In the previous section, the intention was to establish that (1) democratic decisions de-
rive their legitimacy from the decision-making collective (the polity), that (2) democratic 
legitimacy depends on the issue to be decided on, as well as that (3) polities can be 
appropriate or not for making certain political decisions. In the following, I will contend 
that (4) the inappropriate choice of the polity (inappropriate allocation of authority) 
leads to illegitimate decisions.

Does it follow from the inappropriateness of the allocation of authority that demo-
cratic decisions taken in these situations are inherently illegitimate? Whereas issues 
(the what) are typically either appropriate or inappropriate, the demos (the who) is 
usually more or less appropriate for deciding an issue. However, in extreme cases, the 
demos can also be regarded as completely inappropriate for such a decision. Think of 
the decision taken by the ruling class in an apartheid regime exclusively affecting the 
subjugated class. In these cases, where the issues and the demos are inappropriate 
there is simply no normative basis for claiming that a democratically made decision is 
legitimate as it would have to be derived from the polity (hypothesis 1) and could not 
be made with regard to these issues (hypothesis 2). It therefore follows that in these 
extreme situations where the allocation of authority is simply inappropriate, it renders 
the legitimacy of democratically made decisions impossible to achieve.

D. Subsidiarity as a Principle on Allocating Authority Appropriately

I have argued in the foregoing that the choice of a polity is normatively relevant and 
that the allocation of authority has independent status regarding the legitimacy of a 
democratic political system. Indeed, I have tried to establish that the appropriate alloca-
tion of authority is a precondition for democratic legitimacy – a conditio sine qua non.51

As we have seen, the polity objection suggests that there are norms which make 
a polity more legitimate than others for allocating issue-specific authority. From the 
foregoing it has become clear that criteria outside of democratic theory must be iden-
tified, but the aim is nevertheless to remain faithful to the values and principles that 
underlie democracy, such as the aforementioned all-affected principle or the idea that 
the state’s legitimacy is derived from autonomous, free and politically equal individu-
als. We would thus need to find principles and criteria for the domain and scope of the 
polity which enable democratic procedures to create politically legitimate decisions.

Admittedly, it is one thing to argue as I did that democratic legitimacy presupposes 
appropriate allocation of authority, but to contend that there are principles on the basis 
of which democracy should be built in order to generate political legitimacy is some-
thing entirely different. Indeed, since the allocation of authority can hardly ever be fully 
determined once and for all, the polity objection is always possible. Some authors have 
argued that this should be seen as a positive fact, keeping the search for a more legiti-
mate polity alive.52 However, problem-solving is only possible where there is a will for 

51 See also Robert A. Dahl who has famously stated that “[l]ike the majority principle, the democratic 

process presupposes a proper unit. The criteria of the democratic process presuppose the rightful-

ness of the unit itself. If the unit itself is not proper or rightful–if its scope or domain is not justifiable–
then it cannot be made rightful simply by democratic procedures.” Dahl (note 12), 207

52 See Näsström (note 12), 644 f.
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it by the relevant people and where the problem is actually recognized as a persistent 
problem. The claims that the concept of ‘the people’ is political in nature53 and that the 
disagreement on the constitution of the people has productive force54 are not incorrect, 
but as I have argued, this should not be read as implying that there is no normative 
dimension to the problem. Admittedly, it seems quite obvious that there are political ap-
proaches that are more likely to pose the polity objection and others that are not. In part, 
it may certainly be a matter of the art of governing, but I suppose that it is partly also 
about being faithful to some principles of the domain and scope of the polity. Hence, it 
would be highly desirable to not only accept the problem but to provide principles and 
criteria as a normative basis for possible approaches as well, tentative as they may 
be. Again, it is correct that a polity cannot be appropriate once and for all, and it is also 
correct that Rousseau’s paradox forms a chicken-and-egg problem55 – the principles 
will not be able to nor will they attempt to solve this problem, thus they should strive to 
alleviate the potential threat that the polity objection poses to democratic legitimacy.56

In the practice and laws of many states, either explicitly or implicitly, there is the 
principle of subsidiarity, which presents itself as a general principle on how to allocate 
power appropriately.57 Let us discuss it as a normative starting point. Generally, this 
principle has been understood as a claim that authority should rest with the lower level 
units of a multilevel political system unless its allocation to a higher (central) unit would 
“ensure higher comparative efficiency or effectiveness in achieving” certain goals.58 This 
understanding may be appropriate or at least sufficient when the principle is applied 
in an existing multilevel jurisdiction. However, we are interested in what the principle 
means in the broader context of the appropriate allocation of authority.

When we look at the pedigree of the principle of subsidiarity, its (different) philo-
sophical roots do not presuppose the existence of a multilevel state and at least part of 
the idea can be traced back to the Aristotelian concept of scaled cooperation.59 In this 
broad understanding, the principle of subsidiarity puts the individual at its center and 
derives legitimacy of entities containing more than one individual from the need of an 
individual for such a higher organizational entity. As such, the principle of subsidiarity 
demands that authority be allocated at the level that best serves the individual.60 The 
allocation of authority at a level other than the ideal one would therefore necessitate 
justification. In this conception, the state is merely one of the many possible entities, 
such as families, private associations or international organizations, and the legitimacy 
of such entities is derived from the needs of the individuals. Accordingly, democratic 
legitimacy is potentially diminished where the state claims authority over issues that 
can be tackled by smaller entities just as well or perhaps even better.61 Similarly, in a 

53 Cf. also Abizadeh (note 9).
54 Cf. Näsström (note 12), 626 f.
55 See Honig (note 12).
56 Theories on democratic legitimacy that (also) rely on procedural reasons may better be reinterpreted 

as arguments of nonideal theory, as Simmons suggested it for Kantian theory, cf. Simmons (note 12), 
355 f.

57 Cf. also Brighouse/Fleurbaey (note 28), 139.
58 Andreas Føllesdal, Survey Article: Subsidiarity, JPP 6 (1998), 190
59 Otfried Höffe, Subsidiarität als Gesellschafts- und Staatsprinzip, Swiss Political Science Review 3 

(1997), 4 ff.
60 Cf. Höffe (note 59), 12; and Stefan Gosepath, The Principle of Subsidiarity, in: Real World Justice, 

ed. A. Føllesdal/T. Pogge, 2005, 157–170.
61 Gosepath argues that the idea of the sovereignty of the people puts into question the status of the 

principle of subsidiarity as a priority rule. (Gosepath (note 60), 168) However, this would presuppose 
that the people (the demos) was a given, which, as discussed, is not the case.
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multilevel state the preferred option is the lowest entity that can fulfill the function as 
well as or better than a higher level entity.62 However, in situations where the higher 
level is better in serving the individual, it should nevertheless prevail since this is 
the main goal of the principle of subsidiarity;63 in other words, if the individual is best 
served by functionality, it therefore trumps the priority rule favoring the lower entity.64 
But even if such a situation occurs, the higher entity’s authority must be restricted to 
what is deemed necessary.65 

The principle of subsidiarity is what I have called a ‘theory of appropriate allocation 
of authority’, which requires that higher level entities be justified for the individual in 
that they serve him/her better than any other entity.66 As previously discussed, this is 
the same logic that democratic legitimacy follows. First and foremost, the principle of 
subsidiarity establishes a rule concerning the burden of proof with regard to the alloca-
tion of authority on which the political legitimacy is dependent.67

Certainly, subsidiarity is a very general principle that can only suggest a suitable 
path, and thus many solutions are still possible. This should not distract from where 
the burden of proof lies according to this principle: every collective entity, including the 
state, needs to prove that it is better in serving the individual with regard to a specific 
issue than any lower entity. I would even go a step further with the implications of the 
principle of subsidiarity and argue that the state is obliged to facilitate and encourage 
the establishment of entities between the individual and the state,68 and also beyond 
the state where adequate, in order to enable the optimal allocation of authority.69 Fur-
thermore, where a theoretically better suited lower level entity is absent and the state 
has to fill this gap, for example where there are neither private entities nor any lower 
level state entity suitable for the task, the state would arguably have a moral obliga-
tion to give the individual’s interests in the subject due attention and consideration. 
In other words, it has to act as a subsidiary of the missing entity that would be better 
suited to serve the individual. The principle has two advantages: first, it aims to make 
the delegation of political authority from the individual to a higher organizational unit 

62 This priority rule is “motivated by the concern to maximize each individual’s control over the factors 
that affect her life” (Arash Abizadeh, Democratic Theory and Border Coercion, PT 36 (2008), 52) as 
well as by check and balances-considerations favoring the devolution of powers.

63 Höffe (note 59), 12
64 Cf. Gosepath (note 60), 168.
65 Otfried Höffe, Demokratie im Zeitalter der Globalisierung, 1999, 139

66 Close to my approach are Brighouse/Fleurbaey (note 28), the advantages they see by the application 
of the principle of proportionality to the question on how to fairly allocate ‘power’ can be seen as ad-

vantages of the principle of subsidiarity as well. Unfortunately, they incorrectly connect the question 

of the appropriate allocation of authority with the question of how the procedure of political decision-

making should be conceptualized, that is, on how different stakes of the polity members should be 

reflected in the political decision-making procedure. This, however, is a conceptually distinct question 
as stated before and should arguably be left to those to whom the (political) authority has been al-
located according to the theory.

67 A full discussion of the criteria relevant for how to concretize the principle of subsidiarity and how they 

relate to each other would exceed the scope of this paper. However, it is important to keep in mind 

that the individual’s interests form the normative framework for any solution, that is, each individual’s 
autonomy, equality, freedom and human rights need to be protected.

68 See also Höffe (note 59), 11.
69 Models of functionally organized jurisdictions have been discussed for example by Bruno S. Frey/

Reiner Eichenberger, FOCJ, International Review of Law and Economics 16 (1996), 315–327; John 
Burnheim, Is Democracy Possible?, 1989; and also Ostrom’s discussion of the commons may be 
added, see Elinor Ostrom, Governing the Commons, 2007.
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dependent on his/her interest and, second, it encourages the creation of various units, 
which in turn makes it easier for people to “vote by their feet.”70

The flexibility of the principle of subsidiarity may be seen as a disadvantage as it 
leaves ample room for different interpretations and thus only rarely implies a specific 
solution; yet, conversely, its flexibility can be an advantage. For instance, it is indeed 
accurate that culture, religion and language are issues on which distinct communities 
are typically built and therefore any one of them could serve as justification for claims 
to a certain amount of autonomy.71 Nevertheless, these are neither the sole issues nor 
do they in any case justify autonomy. To establish in the abstract which issues would 
justify what level and what kind of autonomy in any given case would necessarily re-
sult in an overly simplistic framework, one which is hardly applicable in the real world. 
In contrast, the principle of subsidiarity is issue-independent and allows, in its limited 
scope, for solutions that take concrete circumstances and needs more seriously.

If we think of the various scenarios discussed here, different implications follow 
from the principle of subsidiarity. With regard to the Independence Case, it is doubt-
ful that the principle of subsidiarity gives much input: if the higher level entity Utopia 
was acting according to the principle of subsidiarity, there is no reason to prefer an 
independent Separasia and if it was not, the non-application of the principle would 
be the problem, not the existence of an entity on a higher level than Separasia. In 
the Annexation Case, according to the principle of subsidiarity, the act of annexation 
would constitute an arrogation of power only if the annexed entity was better suited 
to serve the interests of its citizens. In both these cases, the burden of proof would lie 
with Utopia and in the second case it would most probably fail to meet it. Applied to 
the Written Language Case, the principle of subsidiarity would ask if the state is best 
suited to decide on the introduction of a written language for the Separasians or if there 
is a lower entity at least as well-suited. It is hard to see why the question on a written 
language would require, first, the state instead of a private organization and, second, 
the highest state entity instead of a local one, which would possibly better reflect the 
circle of people using that language.72 

Overall, subsidiarity may be an important though limited principle necessary to al-
locate authority in such a way that allows democratic procedures to create legitimate 
outcomes. More importantly, together with the all-affected principle, subsidiarity sug-
gests that democratic legitimacy is largely functional, that ‘the’ appropriate polity can 
only be established with regard to specific issues. Hence, the demos is far from being 
an all-encompassing monolithic entity that remains stable over time. Accordingly, the 
ideal state best suited to create democratic legitimacy would be a subsidiary of lower 
level entities and individual citizens.73 Additionally, it would remain flexible so as to 
adjust a polity where necessary for the benefit of the individuals whose interests were 
significantly affected, also beyond its borders.

70 For a recent discussion of this, see Warren (note 39).
71 In my view, the principle of subsidiarity can take the form of what Smith has called the ‘principle of 

constituted identities’, see Rogers M. Smith, The Principle of Constituted Identities and the Obligation 
to Include, Ethics & Global Politics 1 (2008), 139–153.

72 The same applies to the question whether the alphabet should be Cyrillic or Latin. 

73 A general implication of this is that if democratic theory was to take the polity objection seriously, then 

also the federal structure of a state and its according partial distortion of the equality of votes could 

not be claimed to reduce democratic legitimacy from the outset. In contrast, federal structures may, 

as discussed, even enhance democratic legitimacy.
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E. Conclusions

The reference to a demos in democratic theory is certainly necessary; its common 
conceptualization as a monolithic all-encompassing entity, however, is a major mis-
conception that fails to take into account the diversity and complexity of the real world. 
It is therefore insufficient to claim democratic legitimacy simply by reference to the 
moral superiority of majority decision, ideal deliberation, epistemic worth of certain 
procedures, or to its outcome. In fact, the appropriateness of the domain and scope of 
a polity is a precondition of democratic legitimacy. The principle of subsidiarity provides 
some general guidance on how to appropriately allocate authority in a democracy, 
but it is unable to fully set aside the obstacles for democratic legitimacy posed by the 
boundary problem. In consequence, democratic states should become aware of their 
potential susceptibility to the polity objection, be modest with their claims regarding 
their competences, and, accordingly, facilitate the distribution of power to subsidiary, 
autonomous, and democratically organized entities for the pursuance of public goals 
– in order to enable and strengthen the democratic legitimacy of political decisions.
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